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 1.  TIME:  9:00   CASE#: MSC16-01688 
CASE NAME: RAHBAN VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY TERENCE CHEN M.D. 
* TENTATIVE RULING: * 
 
Continued to 4/16/20 @ 9am in Dept. 33 per fax request. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01688 
CASE NAME: RAHBAN VS. JOHN MUIR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 4/16/20 @ 9am in Dept. 33 per fax request. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01688 
CASE NAME: RAHBAN VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JOHN MUIR MEDICAL CENTER, et al. 
* TENTATIVE RULING: * 
 
Continued to 4/16/20 @ 9am in Dept. 33 per fax request. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-01368 
CASE NAME: CAUDEL VS. BOOZE 
HEARING ON MOTION TO EXPUNGE LIS PENDENS AND AWARD ATTORNEY FEES 
FILED BY KEVIN BOOZE 
* TENTATIVE RULING: * 
 

Defendant Kevin Booze’s motion to expunge lis pendens is granted.  

Plaintiff failed to provide tabs for their exhibits as required by California Rules of Court, 

rule 3.1110(f) and Local Rule 3.42(3).  The Court expects the parties to comply with all 

applicable rules of court and local rules.  

Defendant argues that the lis pendens should be expunged because Plaintiff cannot 

show the lis pendens is based on real property claims (Code of Civil Procedure § 405.31) and 

because Plaintiff cannot produce evidence showing a probable validity of the real property claim 
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(Code of Civil Procedure § 405.32). Plaintiff has the burden on both these issues. (Code of Civil 

Procedure §405.30; see also, Kirkeby v. Superior Court (2004) 33 Cal.4th 642, 647.)  

Real Property Claim 

When determining if the complaint involves a real property claim, “the court must engage 

in a demurrer-like analysis. …  [R]eview of an expungement order under section 405.31 is 

limited to whether a real property claim has been properly pled by the claimant. [Citations.]” 

(Kirkeby, supra, 33 Cal.4th at 647-648.)  

Plaintiff is seeking quiet title for her deceased mother’s house. At first blush, this appears 

to be a real property claim. However, Defendant argues that Plaintiff, the divesee of Plaintiff’s 

mother’s will, cannot sue Defendant, the administrator of the estate, for possession of the 

property. Probate Code section 9654 states that “[t]he heirs or devisees may themselves, or 

jointly with the personal representative, maintain an action for possession of property or to quiet 

title to property against any person except the personal representative.” Personal representative 

is defined to include administrators. (Probate Code §58.)  

Plaintiff argues that she is not suing Defendant in his capacity as an administrator. 

However, Plaintiff sued Defendant “an individual and as Administrator [of the estate]”. (Comp. 

p.1.) In addition, the complaint makes it clear that Plaintiff is suing Defendant for violations of his 

duties as administrator of the estate. (Comp. ¶¶21-22.) Thus, it seems clear that the language of 

Probate Code section 9654 applies here and bars Plaintiff from bringing this claim for quiet title.  

Plaintiff argues that there are exceptions to the rule in section 9654 citing to Olson v. Toy 

(1996) 46 Cal.App.4th 818. In Olson, the plaintiffs were possible heirs of the decedent’s estate. 

Plaintiffs sued the defendant, who was both the trustee of the decedent’s trust and decedent’s 

personal representative. Under these circumstances, the court found that plaintiffs could 

maintain an action against the defendant. The court noted that the defendant acting as trustee 

and personal representative could not be expected to initiate an action to declare the trust 

invalid. (Id. at 824.) That unique situation has not occurred here where Defendant has been 

appointed administrator, but is not also acting as trustee.  

To the extent, Plaintiff wanted to sue Defendant as an individual not an administrator, 

her current complaint does not make that clear. In her opposition, Plaintiff states that Defendant 

claims he purchased the property for $170,000 when Plaintiff says it was worth $325,000. These 

facts may support a claim against Defendant as an individual, but they are not alleged in the 

complaint and as such, cannot be used to show Plaintiff has a real property claim.   

Therefore, the Court finds that Plaintiff has not alleged a valid real property claim and 

this motion must be granted.   

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   01/09/20 

 
 

- 3 - 

Probable Validity 

Assuming that Plaintiff did state a real property claim because her claim included 

allegations against Defendant as an individual, the Court finds that Plaintiff has not shown she 

that her claim has probable validity.  

 “ ‘ “If the claimant does plead a real property claim, but the claim pleaded has no 

evidentiary merit, the lis pendens must be expunged upon motion under [Code of Civil 

Procedure §] 405.32.” ’ [Citation.]” (La Jolla Group II v. Bruce (2012) 211 Cal.App.4th 461, 475; 

see also Amalgamated Bank v. Superior Court (2007) 149 Cal.App.4th 1003, 1011-1012.) 

Under section 405.32, “the court shall order that the notice be expunged if the court finds that 

the claimant has not established by a preponderance of the evidence the probable validity of the 

real property claim.” “Probable validity” means “it is more likely than not that the [plaintiff] will 

obtain a judgment against the defendant on the claim.” (Code of Civil Procedure §405.3.) 

Plaintiff again has the burden on this issue and must present evidence showing she is likely to 

prevail on her real property claim.  

In support of her claims, Plaintiff includes a declaration from Plaintiff’s attorney and a 

request for judicial notice. The attorney declaration includes a number of exhibits that relate to 

claimed delays by Defendant and prior defaults on the mortgage for the property. In general, the  

documents attached to the attorney declaration do not help show that Plaintiff is likely to prevail 

on her claim. The one exception is that Plaintiff’s attorney included a copy of a quit claim deed, 

signed February 7, 2016 and recorded February 7, 2017 that shows Defendant transferred title 

of the property to himself as an individual. 

The request for judicial notice includes the verified complaint in this case and a 

declaration from Plaintiff, filed in the probate action. The request for judicial notice of these 

documents is granted.  

“A verified pleading is itself an affidavit and may be considered as such. [Citations.]” 

(Atkins, Kroll & Co. v. Broadway Lumber Co. (1963) 222 Cal.App.2d 646, 654.) However, a 

verified pleading is often of limited usefulness because pleadings usually contain allegations of 

ultimate facts rather than evidentiary facts. Thus, the verified complaint may be useful as 

evidence in support of Plaintiff’s claims to the extent it include statements of evidentiary fact. 

Here, however, there are few evidentiary facts alleged in Plaintiff’s verified complaint.  

Plaintiff’s declaration from the probate case includes evidence that she was supposed to 

inherit her mother’s property. The verified complaint states that Defendant was appointed 

administrator of Plaintiff’s mother’s estate. (Comp. ¶¶19-20.) Defendant then transferred the 

real property to himself despite Plaintiff being entitled to 100% ownership of the property. 

(Comp. ¶21.)  

The parties agree that Defendant claims he purchased the property from Plaintiff. 

Although Plaintiff’s present no evidence on this point, she argues in her opposition 
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memorandum that Defendant purchased the property for $170,000 when the property was worth 

$325,000. (Opp. Memo p.8.) Without any evidence on the point, Plaintiff argues that this deal is 

void or voidable because of Defendant’s fraud, self-deal and breach of fiduciary duties. 

Plaintiff’s factual statements are not supported by evidence and therefore, cannot be 

considered for this analysis.  

Plaintiff cites to some authority for the position that a personal representative may not 

purchase any property of the estate. (Probate Code §9880.) However, Defendant points out that 

he claims he purchased the property from Plaintiff, a beneficiary of the estate, and not from the 

estate itself. (See, Reply Ex. C: Interrogatory Response 16.)  

Plaintiff has the burden to present evidence that convinces this Court that her real 

property claim has probable validity. She has failed to meet this burden. Therefore, the motion 

to expunge is granted.  

Attorney Fees 

Code of Civil Procedure section 405.38 states that “[t]he court shall direct that the party 

prevailing on any motion under this chapter be awarded the reasonable attorney’s fees and 

costs of making or opposing the motion unless the court finds that the other party acted with 

substantial justification or that other circumstances make the imposition of attorney’s fees and 

costs unjust.” Here, Defendant Booze is the prevailing party and the Court must award attorney 

fees for making this motion unless Plaintiff acted with substantial justification or other 

circumstances make the imposition of fees unjust. The Court finds that Plaintiff acted with 

substantial justification in recording the lis pendens and then in refusing to remove it and 

therefore, the Court will not award attorney fees. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-01814 
CASE NAME: BURKS VS. PERDUE 
SPECIAL SET HEARING ON: MINOR'S COMPROMISE 
SET BY COUNSEL LANGSAM 
* TENTATIVE RULING: * 
 
Appear. 
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 6.  TIME:  9:00   CASE#: MSC18-01943 
CASE NAME: PHILLIPS VS. SHBOOM NIGHTCLUB 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY THE PERSIAN ROSE, LLC 
* TENTATIVE RULING: * 
 
Vacated.  This case has settled, per the Mediator’s Report received on December 17, 2019. 
 
The Case Management Conference set for February 24, 2020, at 8:30 a.m., will be vacated if a 
request for dismissal of the entire action is filed before that date.  Otherwise, the parties shall 
appear and advise the Court of the status of the settlement. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-02274 
CASE NAME: MUNOZ VS. ASPIRE GENERAL 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY ASPIRE GENERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Continued to 1/30/20 at 9:00 am per ex parte. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-02314 
CASE NAME: COSTA  VS.  FCA USA, LLC 
HEARING ON MOTION FOR ATTORNEY FEES & COSTS 
FILED BY MARK COSTA 
* TENTATIVE RULING: * 
 

This “Lemon Law” case was resolved through the acceptance by Plaintiff of Defendant’s 
§998 offer in the amount of $3,500 plus all “reasonably incurred court costs, attorney fees, and 
expenses incurred to date to be determined by the court if the respective parties cannot so 
agree.”  They couldn’t agree.  

Attorneys’ fees are determined in this type of case using the “lodestar” method, which 
simply involves multiplying the number of hours spent by the hourly compensation of each 
attorney to arrive at a base value.  Komarova v. National Credit Acceptance, Inc. (2009, 1st 
Dist) 175 Cal App 4th 324).  The hours spent and the rates charged must be reasonable, as 
determined by the standard rates and hours charged to fee-paying clients. 

The court finds that the hourly rate of $400 is too high given the relatively simple nature 
of this minor dispute and the Court’s experience of the rates charged by local attorneys in cases 
similar to the instant case. Based on the billing entries, it does not appear to the court that any 
complex activities took place. In fact, most of the time incurred related to routine initial 
discovery.  The Court finds that a fair and reasonable hourly billing rate is $250.  The Court also 
finds that a portion of the time claimed for work related to this case was excessive. Specifically, 

http://www.lexis.com/research/buttonTFLink?_m=2783a9d947069e16d9b015e510054bca&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bCal%20Civ%20Code%20%a7%201788.30%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=16&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b175%20Cal.%20App.%204th%20324%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAA&_md5=3cd8e844a90b4e9169cea57d901cae81
http://www.lexis.com/research/buttonTFLink?_m=2783a9d947069e16d9b015e510054bca&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bCal%20Civ%20Code%20%a7%201788.30%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=16&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b175%20Cal.%20App.%204th%20324%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAA&_md5=3cd8e844a90b4e9169cea57d901cae81
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the Court reduces the time claimed for work prior to the drafting of the Complaint from 9.4 hours 
to 5.4 hours, the time claimed for drafting the brief and formulaic Complaint from 4.5 to 2.5 
hours, the time for drafting simple initial written discovery from 4.5 hours to 1.5 hours, the time 
for review and summarization of Defendant’s discovery responses from 3.2 to 1.6 hours and the 
time for preparing this fee motion from 8.3 hours to 5.0 hours. The total reasonable and 
allowable time is therefore 39.6 hours and results in a lodestar figure of $9,900.    

The baseline lodestar figure may be adjusted at the discretion of the trial court after 
taking into consideration a number of factors.  See Serrano, 20 Cal. 3d at 48, listing “(1) the 
contingent nature of any fee recovery; (2) the results achieved; (3) the extent the matter 
precludes work on other matters; and (4) the importance of the rights vindicated to the client and 
the public” as relevant factors to consider; Kerr v. Screen Actor’s Guild. Inc., 526 F.2d 67, 69-70 
(9th Cir. 1975) “(1) time and labor required; (2) novelty and difficulty of the questions; (3) skill 
required; (4) preclusion of other employment of attorney; (5) customary fee; (6) whether the fee 
is fixed or contingent; (7) time limitations imposed by the client or the circumstances; (8) the 
amount involved and the results obtained; (9) the experience and ability of the attorney; (10) the 
‘undesirability’ of the case; (11) the nature and length of the professional relationship with the 
client; and (12) awards in similar cases.”  

 In considering each of these factors, the ones that stand out to the court in this 
case are the results received and awards in similar cases.  The case settled for the 
relatively small amount of $3,500. Although Plaintiff argues that amount should be viewed 
favorably in comparison to the purchase price of the vehicle, in the Court’s experience this 
is a nominal settlement in a “Lemon Law” case. Although this was a contingent case, the 
results achieved were quite small. Very little time was required to be devoted to the case 
so the matter did not preclude work on other cases. The rights involved in this type of case 
are important to the public, although the issues presented in this case were on the lower 
end of the spectrum of significance. The issues presented were not novel or difficult and 
did not require exceptional skill to present. Under the circumstances, the Court declines 
to award a multiplier.  

 Defendant contests costs claimed for expenses related to Plaintiff counsel’s 
lodging and travel from Southern California for the deposition and vehicle inspection. 
Plaintiff is not required to retain a local attorney and the expenses incurred appear 
reasonable and justified. Total award is $9,900 in fees and $1,576.25 in costs. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-02314 
CASE NAME: COSTA VS. FCA USA, LLC 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Vacated. 
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10.  TIME:  9:00   CASE#: MSC19-00413 
CASE NAME: KUHLMANN VS. KAISER 
HEARING ON MOTION FOR ENFORCEMENT ORDER 
FILED BY REDWOOD FIRE AND CASUALTY INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Appear. 

 

  

11.  TIME:  9:00   CASE#: MSC19-00494 
CASE NAME: CHERYL COLE VS. RICK HAMPTON 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

12.  TIME:  9:00   CASE#: MSC19-00494 
CASE NAME: CHERYL COLE VS. RICK HAMPTON 
HEARING ON MOTION TO AMEND COMPLAINT 
FILED BY CHERYL COLE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

13.  TIME:  9:00   CASE#: MSC19-00494 
CASE NAME: CHERYL COLE VS. RICK HAMPTON 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT DISMISS CASE FOR 
FAILURE TO APPEAR AT CMC 11/4/19 & PROSECUTE CASE 
* TENTATIVE RULING: * 
 
Appear. 
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14.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS. YU 
HEARING ON SPECIAL MOTION TO STRIKE CROSS-COMPLAINT  (Anti-SLAPP) 
FILED BY SONJA NICOLLE COLBERT, et al. 
* TENTATIVE RULING: * 
 

Cross-Defendant Sonja Colbert’s special motion to strike the cross-complaint is denied. 

Mardel Realty and Loans and Doris de Leon are awarded attorney fees in the amount of $4,500.   

Mardel Realty and Loans and Doris de Leon filed a cross-complaint for indemnity and 

contribution against Colbert. Colbert argues that the cross-complaint is a SLAPP because it was 

filed in retaliation for a discovery dispute in this case. Colbert’s motion misunderstands the 

relevant inquiry in the first prong of an anti-SLAPP motion and has this Court questioning 

whether Cross-Complainants are entitled to their attorney fees for having to oppose this motion. 

It has been long established that in order for a complaint to be within the anti-SLAPP 

statute, the “critical consideration is whether the cause of action is based on the defendant's 

protected free speech or petitioning activity.” (Navellier v. Sletten (2002) 29 Cal.4th 82, 89; see 

also Equilon Enterprises v. Consumer Cause, Inc. (2002) 29 Cal.4th 53, 66; Baral v. Schnitt 

(2016) 1 Cal.5th 376, 396; Park v. Board of Trustees of California State University (2017) 2 

Cal.5th 1057, 1062–1063; Central Valley Hospitalists v. Dignity Health (2018) 19 Cal.App.5th 

203, 217.) “[I]n ruling on an anti-SLAPP motion, courts should consider the elements of the 

challenged claim and what actions by the defendant supply those elements and consequently 

form the basis for liability.” (Park, supra, 2 Cal.5th 1057, 1063.)  

Colbert’s argument that the cross-complaint is based on protected activity completely 

misses this issue. Instead, Colbert argues that the cross-complaint constitutes claims based on 

protected activity because Cross-Complainants threatened to file it if Colbert did not withdraw a 

discovery motion. Cross-Complainants’ attorney disputes this assertion. However, assuming 

that Colbert’s version of events is correct, it has no bearing on this motion. “[A] claim filed in 

response to, or in retaliation for, threatened or actual litigation is not subject to the anti-SLAPP 

statute simply because it may be viewed as an oppressive litigation tactic. (Kajima Engineering 

& Construction, Inc. v. City of Los Angeles (2002) 95 Cal.App.4th 921, 924 (Kajima).) That a 

cause of action arguably may have been triggered by protected activity does not entail that it is 

one arising from such. To focus on [complainant’s] litigation tactics, rather than on the 

substance of [the] lawsuit, risks allowing [the moving party] to circumvent the showing expressly 

required by section 425.16, subdivision (b)(1) that an alleged SLAPP arise from protected 

speech or petitioning. (Kajima, supra, at p. 933, fn. 7.)” (City of Cotati v. Cashman (2002) 29 

Cal.4th 69, 78; see also, Navellier, supra, 29 Cal.4th at p. 89 [“[T]he mere fact that an action 

was filed after protected activity took place does not mean the action arose from that activity for 

the purposes of the anti-SLAPP statute.”].)  

Colbert has not met her burden showing that the cross-complaint arises from protected 

activity and therefore, this motion is denied. 
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The Court finds that Colbert’s motion was frivolous. In addition, the Court finds that 

Mardel Realty and Loans and Doris de Leon’s request for attorney fees in the amount of $4,500 

is reasonable. Attorney Gary Sherrer stated in his reply declaration that he handled all aspects 

of this motion. (Sherrer decl. ¶3.) Therefore, the Court orders that Gary Sherrer and Sonja 

Colbert must pay Mardel Realty and Loans and Doris de Leon’s attorney fees in the amount 

of $4,500. 

  

15.  TIME:  9:00   CASE#: MSC19-01123 
CASE NAME: LEE VS. CARDIFF 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY DAVID BRIAN CARDIFF 
* TENTATIVE RULING: * 
 
Moot, in light of the ruling on the companion demurrer.  This ruling shall not prejudice 
defendant’s right to raise relevance or other objections in motions in limine or at trial. 

 

  

16.  TIME:  9:00   CASE#: MSC19-01123 
CASE NAME: LEE VS. CARDIFF 
HEARING ON MOTION FOR PREFERENCE PURSUANT TO CCP 36 
FILED BY DOUGLAS LEE, DIANNE LEE 
* TENTATIVE RULING: * 
 
Granted.  Appear to set dates. 

 

  

17.  TIME:  9:00   CASE#: MSC19-01123 
CASE NAME: LEE VS. CARDIFF 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DAVID BRIAN CARDIFF 
* TENTATIVE RULING: * 
 
Defendant’s demurrer is overruled as to the First Cause of Action for disgorgement.  The Court 
has previously ruled that a disgorgement theory based on the under-reporting of workers’ 
compensation insurance is a viable legal theory.  This ruling shall not prejudice defendant’s right 
to raise relevance or other objections in motions in limine or at trial.  The Court will disregard 
any inconsistent disgorgement theory that is not based on the under-reporting of workers’ 
compensation insurance. 
 
Defendant’s demurrer is sustained with leave to amend as to the remaining causes of action.   
In its previous ruling, the Court did not grant plaintiff leave to amend those causes of action, 
or to amend the prayer for relief.  (See, Harris v. Wachovia Mortgage, FSB (2010) 185 
Cal.App.4th 1018, 1022-23.) 
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Plaintiff shall file a Second Amended Complaint on or before January 14, 2020.  This pleading 
shall set forth the remaining causes of action as they appeared in the original Complaint, 
verbatim.  This pleading shall also set forth the prayer for relief as it appeared in the original 
Complaint, verbatim, except that plaintiff shall omit the prayer for injunctive and declaratory 
relief, in accordance with the Court’s rulings of October 7, 2019.  Defendant shall file an answer 
to the Second Amended Complaint on or before January 21, 2020.  This ruling shall not 
prejudice defendant’s right to raise relevance or other objections in motions in limine or at trial. 

 

  

18.  TIME:  9:00   CASE#: MSC19-01123 
CASE NAME: LEE VS. CARDIFF 
HEARING ON MOTION TO VACATE TRIAL AND ALL ASSOCIATED DEADLINES 
FILED BY DAVID BRIAN CARDIFF, VICTOR RECENDIZ 
* TENTATIVE RULING: * 
 
Granted.  Appear to set new dates consistent with the order granting trial preference. 

 

  

19.  TIME:  9:00   CASE#: MSC19-01254 
CASE NAME: ROYAL VS. COUNTY CONNECTION 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY COUNTY CONNECTION, et al. 
* TENTATIVE RULING: * 
 
 The motion to strike brought by defendants County Connection and County Connection 
Link is granted without leave to amend.  Public entities cannot be held liable for punitive 
damages.  (Gov. Code, § 818.)  The motion to strike brought by defendant First Transit, Inc. 
is moot, in light of the Court’s ruling on that defendant’s companion demurrer. 
 
 With regard to defendant First Transit, the Court offers its preliminary assessment that 
plaintiff has not adequately alleged or briefed a basis for imposing punitive damages on that 
defendant.  Plaintiff’s counsel may wish to bear this in mind when drafting any amended 
complaint, and when briefing any opposition to a renewed motion to strike.  The Court further 
notes that, in plaintiff’s current briefing, plaintiff asserts legal propositions without citing 
published appellate decisions that are directly — or at least closely — on point.  The Court 
requests such citations in all future briefing. 
 
 Plaintiff has stipulated that she is not entitled to recover attorney fees.  Accordingly, 
any amended complaint shall not include a claim for attorney fees. 
 
 The Declaration of Thomas D’Antonio, filed on October 21, 2019, recites that the parties 
met and conferred only by letter, and not “in person or by telephone” as the governing statute 
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requires.  (See, Code Civ. Proc, § 435.5, subd. (a).)  Plaintiff and defendant First Transit shall 
comply with the meet-and-confer statute in the context of any renewed motion to strike. 

 

  

20.  TIME:  9:00   CASE#: MSC19-01254 
CASE NAME: ROYAL VS. COUNTY CONNECTION 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY COUNTY CONNECTION, et al. 
* TENTATIVE RULING: * 
 
 Defendants’ demurrer is sustained with leave to amend, as to all causes of action.  

(Code Civ. Proc., § 430.10, subd. (e).)  Plaintiff shall file any further amended complaint on or 

before February 13, 2020.  The basis for this ruling is as follows. 

 

 CCP 430.41.  The Declaration of Thomas D’Antonio, filed on October 21, 2019, recites 

that the parties met and conferred only by letter, and not “in person or by telephone” as the 

governing statute requires.  (See, Code Civ. Proc, § 430.41, subd. (a).)  The parties shall 

comply with the meet-and-confer statute in the context of any renewed demurrer. 

 The Public Entity Defendants.  Plaintiff alleges that that defendants County Connection 

and County Connection Link are public entities.  (Complaint, ¶ 2.)  However, plaintiff has 

improperly ignored this public entity status in plaintiff’s charging allegations.  When drafting any 

amended complaint, plaintiff’s counsel shall bear in mind the following rules governing lawsuits 

against public entities: 

 Plaintiff must allege facts demonstrating or excusing compliance with the claim 
presentation requirement of the Government Claims Act.  (State of California v. 
Superior Court (2004) 32 Cal.4th 1234, 1239.) 
 

 Each element of a cause of action against a public entity must be alleged with 
particularity.  (See, Hood v. Hacienda La Puente USD (1998) 65 Cal.App.4th 
435, 439; Mittenhuber v. City of Redondo Beach (1983) 142 Cal.App.3d 1, 5.)  
This includes, but is not limited to, specifically pleading the statutory basis 
for liability.  (See, Becerra v. County of Santa Cruz (1998) 68 Cal.App.4th 
1450, 1458.) 
 

 A public entity cannot be held directly liable for ordinary common law negligence.  
(Cal. Gov. Code, § 815, subd. (a).  See, Zelig v. County of Los Angeles (2002) 27 
Cal.4th 1112, 1131-32.)  This general rule has been applied to hold that a school 
district was not liable to a student who was assaulted on public property, even 
though there might have been a "special relationship" between the school district 
and the student giving rise to a common law duty to prevent such third-party 
misconduct.  (See, Rodriguez v. Inglewood Unified School Dist. (1986) 186 
Cal.App.3d 707, 715-722.)  Plaintiff shall not name the two public entity 
defendants as defendants in any amended cause of action for common law 
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negligence, but may name them as defendants in a separate statutory cause of 
action under Government Code section 815.2. 
 

 Plaintiff correctly argues that she need not allege the specific names of negligent 
public employees, in order to allege vicarious liability under Government Code 
section 815.2.  (C.A. v. William S. Hart Union High School Dist. (2012) 53 Cal.4th 
861, 872.)  However, the requirement that causes of action against a public entity 
be pleaded with particularity means that plaintiff must at least allege what 
negligent acts the employees committed and how those acts proximately caused 
plaintiff’s injuries.  In the case at bar, plaintiff has not intelligibly alleged negligent 
acts by any public entity employee; plaintiff has only alleged acts of sexual 
assault, which are intentional acts.  (Complaint, ¶ 23.)  If plaintiff is proceeding 
solely on a theory of ‘negligent sexual assault’, plaintiff shall make that clear in 
any amended complaint. 
 

 Plaintiff has not alleged even in general terms what the relationship is among 
the three defendants, and why each defendant is jointly and severally liable for 
plaintiff’s injuries; presumably, only one of the defendants was the actual 
employer of the bus driver who committed the alleged sexual assault.  Plaintiff 
shall clarify in any amended complaint what facts led her to name all three 
defendants as parties to this action.   
 

 All Defendants.  In drafting any amended complaint, plaintiff’s counsel shall bear in 
mind the general rule that an employer is not vicariously liable for sexual assault.  (See, Lisa M. 
v. Henry Mayo Newhall Memorial Hospital (1995) 12 Cal.4th 291, 306 [ultrasound technician’s 
sexual assault did not support hospital’s liability under a respondeat superior theory].)  
In deciding whether to continue to pursue a vicarious liability theory, plaintiff’s counsel shall bear 
in mind the duty imposed on all counsel by section 128.7 of the Code of Civil Procedure, 
subdivisions (b)(1), (b)(2), and (b)(3).  The Court further notes that, in plaintiff’s current briefing, 
plaintiff asserts legal propositions without citing published appellate decisions that are directly — 
or at least closely — on point.  The Court requests such citations in all future briefing. 

  

  

21.  TIME:  9:00   CASE#: MSC19-01254 
CASE NAME: ROYAL VS. COUNTY CONNECTION 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
In light of the Court’s ruling on defendants’ demurrer, the Case Management Conference is 
continued to May 15, 2020, at 8:30 a.m., in Department 33. 
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22.  TIME:  9:00   CASE#: MSC19-01374 
CASE NAME: SABOO VS. JUDIEH 
HEARING ON MOTION TO TAX COSTS 
FILED BY MOUSA JUDIEH, JUDIEH PLUMBING, INC. 
* TENTATIVE RULING: * 
 
Denied.  The Court finds that Plaintiff Saboo, Inc. is the prevailing party and is entitled to an 
award of costs.  All costs claimed appear to be reasonable and necessary. 

 

  

23.  TIME:  9:00   CASE#: MSC19-01374 
CASE NAME: SABOO VS. JUDIEH 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

24.  TIME:  9:00   CASE#: MSC19-01534 
CASE NAME: PERCIN VS. PHAM 
HEARING ON MOTION FOR LEAVE TO FILE 1st AMENDED COMPLAINT 
FILED BY MARK DAVID PERCIN 
* TENTATIVE RULING: * 
 
Vacated.  A request for dismissal of the entire action was filed on December 23, 2019. 

 

  

25.  TIME:  9:00   CASE#: MSN19-2238 
CASE NAME: BAY VISTA DEVELOPMENT  VS.  MATTHEW LANGDON 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY BAY VISTA DEVELOPMENT LLC 
* TENTATIVE RULING: * 
 
Continued to 2/6/20 at 9:00 am in Dept. 33 per request of counsel. 

 

 

 


